2011 FACILITY USE AGREEMENT
CITY OF PFLUGERVILLE — PARKS & RECREATION DEPARTMENT
KAYAK/CANOE RENTAL CONCESSION AT LAKE PFLUGERVILLE

This Agreement is made by and between (hereinafter referred to as the
“Concessionaire”), and the City of Pflugerville, Texas (hereinafter referred to as the “City”).
Wherever in this Agreement the term “Concessionaire” is used, it shall include Concessionaire and
any of its employees, servants, agents, or representatives.

1. Purpose. The Concessionaire is to provide kayak and canoe concessions at Lake Pflugerville
Park as set forth herein for the purpose of providing a location for watercraft rentals and
services.

2. Use of Park. The City hereby agrees to assign the concession at Lake Pflugerville Park on a non-
exclusive basis and for the purpose herein expressed to the Concessionaire for the period April
2011 through October 2012. During such period, the Concessionaire shall have the right to use
the park and lake upon such hours as may be set by the City from time to time after presentation
and approval of a proposed schedule by the Concessionaire. In consideration thereof, the
Concessionaire agrees to pay to the City 10% of the gross revenues of any and all rentals, sales,
and lessons. The Concessionaire shall pay such monies to the City on or before the last day of
each month.

3. Accounting. Upon three days written notice, the Concessionaire agrees to provide the City with
access to all of its books and financial records, including, but not limited to, accounting records
and banking records, in order to verify the amount of payments due to the City. The
Concessionaire shall provide to the City an accounting of all transactions in the Concessionaire
watercraft rental operation and any other sales or services provided.

4. Termination. The Concessionaire may terminate this Agreement upon submission of a 30 day
written notice to the City. The City may terminate this Agreement: A) Upon submission of 30-
day written notice “without cause”; or B) Immediately upon submission of written notice “for
cause”. All notices must be written and transmitted by certified mail.

5. Independent Contractor. The Concessionaire hereby agrees and acknowledges that it is an
independent contractor and that its programs offered and services performed shall be and are
independent of the City’s supervision, oversight, direction, or control.

6. Concessionaire Obligations.

A. Provide all equipment, materials, labor, tools, and personnel necessary for proper operation
of a quality watercraft rental concession operation.
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a. Concessionaire shall provide all Personal Flotation Devices (PFDs) approved by the
U.S. Coast Guard, in serviceable condition, readily accessible and of appropriate size
for intended user.

b. All vessels must be equipped with one Type |, Il, I, or V wearable PFD for each
person on board. A Type V PFD is acceptable only if used in accordance with the
specific instructions on the label of the device.

c. Concessionaire shall assure all watercraft are in proper repair and operating order at
all times.

d. Concessionaire shall permit no loitering at the site.

e. Concessionaire shall permit no glass containers on park property and must enforce
said rule with customers.

f.  All material and services provided by the Concessionaire shall comply with all current
Federal, State and Local boating laws and regulations, as well as City of Pflugerville
ordinances, rules and regulations.

The Concessionaire shall employ a number of people sufficient to meet the demands of the
public at the contract premises. The staff shall be uniformed in a manner consistent with a
quality operation acceptable to the City. The Concessionaire shall conduct a Criminal
Background check on each employee.

Provide a plan to introduce Parks and Recreation Pfun Camp participants to beginning
kayaking/canoeing skills.

Remove trash generated by the program from the park, lake and adjacent areas at the
conclusion of each day of operation.

The Concessionaire shall provide and post a list of rental prices and all other items offered for
sale. The hours of operation and the Parks and Recreation Department’s phone number for
information and complaints shall be posted.

Ensure that its employees and the enrollees in the program shall use the park and lake in a
normal manner, and shall not abuse, injure, or damage the park, lake, or facilities.

Timely investigate and promptly report to the City Parks & Recreation Department any and
all injuries or damages to persons or property at the park and lake during the hours of the
Concessionaire’s use.

Do not sublet the use of the park or lake to any person or group of persons, unless approved
in advance and in writing by the City.

Do not deny the general public access to the park or lake.

Designate and identify a contact person who will represent the Concessionaire before the
City’s Parks & Recreation Department regarding this Agreement.

Concessionaire shall provide marketing for the concession. All signage posted by
Concessionaire must be approved by the City beforehand. Contractor shall permit no
advertising at or on the building other than Contractor’s business signs.

Concessionaire must submit to a criminal background check prior to any agreement.

. Concessionaire shall provide and bear the cost of complete maintenance services for the

watercraft rental.

The Concessionaire shall not make any structural alterations, repairs, or improvements of the
premises, without the written permission from the Director of the Parks and Recreation
Department.



0. Concession facilities and premises shall be maintained in good condition and repair.
P. The Concessionaire must use a cash register to enter all cash transactions with the capacity
to provide each customer with a printed receipt. This cash register shall

have a grand total, started at zero upon commencing business. In addition, this cash register shall be
equipped with the capability to print out daily sales totals (Z tape).
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City Obligations.

A. Provide a location to store the rental boats.

B. Provide trash receptacles.

C. Designate and identify a contact person who will represent the City regarding this
Agreement.

D. Help with the advertisement of the watercraft rental through posting information on the
City’s website, public access channel and Parks and Recreation Department’s print and
electronic media.

E. In case of park closure, the City will make every effort to notify the Concessionaire.

Hours of Operation.

Peak Period:

Six days a week from Memorial Day through Labor Day.
Monday- Closed

Tuesday-Friday- 2pm - 8pm

Weekends: 10am - 8pm

Off Season:

Weekends only the 1* of April until Memorial Day and after Labor Day through October.
Hours: 11am - Dusk.

*concessionaire may operate more hours that the stated minimum requirement.

Minimum Number and Types of Rentals. There shall be enough kayaks and canoes available to
keep up with the demand for rentals.

Pricing Requirements. Rental prices, including price changes, the rental rules and all other
relations of the Concessionaire with the public, shall be subject to approval by the City. The
Concessionaire’s pricing shall be in line with the going market rate in the prevailing Austin
Metropolitan area. The prices shall remain the same for a minimum of one (1) year. After one (1)
year, the Parks and Recreation Department must be notified of any proposed changes in prices
or items sold. All changes in prices or items sold must be approved by the Director of Parks and
Recreation.

Payments. The Concessionaire agrees to pay the City 10% of the gross revenue of any and all
rentals, sales and lessons. “Gross revenue” as used in this contract shall be defined as all income
of whatever nature is received by or accrued by Concessionaire, arising from the operation of the
concession and for services performed under this contract by the Concessionaire including, but
not limited to boat rental, instruction fees, nonrefundable deposits, and the sale of all
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appropriate related items, such as souvenir items, and other items as desired if specific written
approval is obtained from the Director of Parks and Recreation or their designee. Gross revenue
is total receipts before the deduction of any costs or expenses whatsoever; provided, however,
that gross revenue shall exclude any sales taxes. The contractor shall pay such monies to the City
on or before the last day of each month. In addition, an itemized Monthly Concession Report
shall be submitted with monthly payment. This report must include but not be limited to a
complete listing of daily sales by item sold, with a daily revenue tally, daily sales tax tally, and a
daily net revenue tally. In addition, monthly totals of each line item, including total amount due
to the City of Pflugerville. Attached to this report shall be the daily cash register Z tapes.

Complaints. The Concessionaire shall assume full and complete responsibility for handling and
resolving any and all complaints concerning the Concessionaire’s watercraft rentals and/or
Concessionaire provided services.

Indemnity. The Concessionaire agrees to indemnify and hold harmless the City of Pflugerville, its
Mayor, City Council, employees, agents, servants, and representatives from any and all claims,
losses, damages, causes of action, suits and liability of every kind or character, including all
expenses of litigation, court costs, and attorney’s fees for injury to or death of any person or for
damage to any property arising out of or in connection with the Concessionaire’s use of the park
or lake pursuant to this Agreement, where such claims, losses, damages, causes of action, suits,
or liability of any kind or character arise, in whole or in part, from the acts, conduct, or omissions
of the Concessionaire and/or its employees, servants, agents or representatives.

Insurance. The Concessionaire shall procure and maintain in force for the duration of this
contract liability insurance against any claim for injury to a person or damage to property which
may arise from, or in connection with, the use of the park or lake by the Concessionaire and its
agents, representatives, volunteers, employees, subcontractors, invitees, and all enrollees in the
Concessionaire’s program. Such liability insurance shall be in an amount not less than $300,000
per person and $1,000,000 per occurrence. The Concessionaire shall procure and maintain such
insurance coverage at its own expense. The Concessionaire shall provide proof of insurance
prior to the execution of this Agreement and at such other times as demanded by the City. The
Concessionaire shall ensure that the City is named as an additional insured on such policy. The
Concessionaire shall provide a Certificate of Insurance with the types and amounts of coverage
within 14 calendar days of notification of award.

Notice. Notices required by this Agreement shall be submitted to the persons and/or
organizations, as follow:
A. Notices to the City shall be directed to:
City of PFLUGERVILLE - Parks & Recreation Director
P.O. Box 589

Pflugerville, TX 78691



B. Notices to the Concessionaire shall be directed to:
PflugFun LLC
3209 Murrelet Way
Pflugerville, TX 78660

The Parties may later designate in writing any other individual or entity to whom notices or referrals
shall be submitted.
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Closure of Park and Lake. The City reserves the right to close the Park and/or Lake at any time
and under any conditions deemed necessary for public safety. The Concessionaire hereby
waives, releases, discharges and disclaims any and all claims, causes of action, losses, liability,
damages or injuries relating to any closure of the park or lake by the City and further agrees to
indemnify and hold harmless the City, its Mayor, City Council, employees, agents, servants, and
representatives from any and all claims, losses, damages, causes of action, suits, and liability of
any kind or character, including all expenses of litigation, court costs and attorney’s fees,
resulting from any closure of the park and/or lake by the City. Every effort will be used to notify
the Concessionaire when a closure occurs.

City Right to Operate Concession. The City reserves the right to take over and operate the
watercraft rental concession on Lake Pflugerville, using the equipment of the Concessionaire, at
any time during which Concessionaire is unable to perform under this agreement. Should City
operation become necessary, the Director of the Parks and Recreation Department or his
designee shall, when practical, give the Concessionaire notice of such intention to operate the
concession by mailing notice of intention to Concessionaire at his last known address by regular
United States mail. The City shall render an accounting to Concessionaire of all business done
during such City operation and shall be entitled to deduct from the gross sales, all costs incurred
by the City operation shall be included in the calculation of annual gross sales to be reported to
the City by the Concessionaire as provided for elsewhere in this Agreement.

Retention of Improvements. Should the City terminate this Agreement resulting from the
Concessionaire’s breach, the City shall be entitled to keep any improvements made by the
Concessionaire. Concessionaire shall be given credit against the minimum amount that would
have been due to the City for the balance of the term of the Agreement. Should the value of the
improvements retained by the City exceed amounts that would have been paid the City, the City
agrees to pay Concessionaire the difference. The City may deduct from its payment any
depreciation claimed or ordinarily claimable as a business expense.

Governing Law & Venue. This Agreement shall be governed by and is to be construed,
interpreted and enforced in accordance with the laws of the State of Texas and of the United
States of America. The Concessionaire and the City agree and consent to the exclusive
jurisdiction of the District Courts and County Courts at Law of Travis County, Texas, and of the
United States District Court for the Western District of Texas (Austin Division) and acknowledge
that such courts shall constitute proper and convenient forums for the resolution of any actions
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between the Concessionaire and the City and agree that such courts shall be the exclusive
forums for the resolution of any actions between the Concessionaire and the City.

Severability. If any provision of this Agreement is found to be invalid, illegal, or unenforceable
for any reason, the Concessionaire and the City intend and agree that such provision is fully
severable and that the remaining parts of the Agreement shall be effective and fully operative.

Entire Agreement. This Agreement sets forth the entire understanding and agreement of the
parties. All other oral agreements by the parties hereto are hereby merged into this Agreement,
which shall not be amended or altered except by a written document signed by the parties
hereto.

Representations and Warranties by Concessionaire. If Concessionaire is a corporation,
partnership or a limited liability company, Concessionaire warrants, represents, covenants,
and agrees that it is duly organized, validly existing and in good standing under the laws of
the state of its incorporation or organization and is duly authorized and in good standing to
conduct business in the State of Texas, that it has all necessary power and has received all
necessary approvals to execute and deliver the Agreement, and the individual executing the
Agreement on behalf of Concessionaire has been duly authorized to act for and bind
Concessionaire.

Franchise Tax Certification. A corporate or limited liability company Concessionaire certifies
that it is not currently delinquent in the payment of any Franchise Taxes due under Chapter
171 of the Texas Tax Code, or that the corporation or limited liability company is exempt
from the payment of such taxes, or that the corporation or limited liability company is an
out-of-state corporation or limited liability company that is not subject to the Texas
Franchise Tax, whichever is applicable.

Eligibility Certification. Concessionaire certifies that the individual or business entity named
in the Agreement is not ineligible to receive the award of or payments under the Agreement
and acknowledges that the Agreement may be terminated and payment withheld if this
certification is inaccurate.

Payment of Debt or Delinquency to the State or Political Subdivision of the State. Pursuant
to Chapter 38, City of Pflugerville Code of Ordinances, Concessionaire agrees that any
payments owed to Concessionaire under the Agreement may be applied directly toward any
debt or delinquency that Concessionaire owes the City of Pflugerville, State of Texas or any
political subdivision of the State of Texas regardless of when it arises, until such debt or
delinquency is paid in full.




26. Texas Family Code Child Support Certification. Concessionaire certifies that no owner,
partner or officer of the company is delinquent in child support obligations and therefore is
not ineligible to receive the award of or payments under the Agreement and acknowledges

that the Agreement may be terminated and payment may be withheld if this certification is
inaccurate.

CITY OF PFLUGERVILLE

By:

Brandon Wade, City Manager Date

CONCESSIONAIRE

By:

Date



